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| nt roduction and Pur pose

M. Donald W Jacobs, a businessman from Akron, GChio, was
first drawn to Costa Rica in 2003 by its deep-sea fishing
and tropical climate. Al ready having built a successful
busi ness providing satellite broadband Internet to
residential, commercial and governnental custoners
t hroughout North American and the Cari bbean, M. Jacobs was
excited to learn that the Central Anmerica Free Trade
Agreenent — Dom ni can Republic (CAFTA) woul d open Costa
Ri ca’s tel econmuni cations narket to private U S
busi nesses. He recogni zed the opportunity to expand his
exi sting U S. based businesses into Costa Ri ca under the
terms of CAFTA, which industry was dom nated by a
gover nnent - owned nonopol y. Havi ng had much success in this
i ndustry, expanding his business into Costa Rica seened
like a reliable investnment opportunity, with access to the
mar ket protected and guar ant eed under CAFTA

Thi s Chronol ogi cal Transcript presents the experiences
during M. Jacobs’ pursuit of licensing to provide
satellite Internet service in Costa Rica under the terns of
t he CAFTA tel ecommuni cations provisions, which, as of the
date of this Transcript, M. Jacobs’ business has been
unfairly denied. From 2009 through 2011, M. Jacobs kept
detail ed records of comunications with Costa Ri can
governnental officials (directly and through | egal counsel
in Costa Rica and the United States) and others directly
i nvolved in supporting M. Jacobs’ efforts.

As you will see, the Costa R can governnent has viol ated
CAFTA by, anong other things, failing “to protect investors
fromone Party against unfair or discrimnatory governnent
actions when they nmake or attenpt to nmake investnents in
another Party’s territory.” Several Costa Ri can government
agenci es share culpability in these violations, which
i ncl ude:

o0 Costa Rican | aw exhibits a |l ack of understanding
of the mnutiae of satellite technol ogy, and
unfairly excludes businesses not adhering to its
flawed regqgul ati ons.

o The Costa Rican tel ecomruni cations regul atory
agenci es, which require all conpanies intending
to provide communi cations services in Costa Rica
to obtain formal concession, still, to date, |ack
a procedure for reviewi ng and authorizing private
busi nesses to provide tel econmmuni cati on services



via satellite, such as satellite Internet
servi ce.

0 Despite supposedly being ended by CAFTA, Costa
Ri ca’ s gover nnment - owned t el econmuni cati ons
provi ders continue to effectively enjoy the
country’s tel econmuni cati ons nmonopoly , including
in telecommunication services provided via
satellite, while apparently being excused from
conplying wwith the stringent, and often
erroneous, licensing regulations that private
busi nesses are subject to.

M. Jacobs desires to nake the public aware of the damage
to U S. business resulting fromfree trade
agreenent s(FTAs), such as CAFTA. The experiences detail ed
herein serve as a real-life exanple for the need that
future FTAs include stronger protections for business
investnments to be benefitted thereby, rather than the
meani ngl ess and illusory protections contained in CAFTA.
This docunent is a statenment of experience solely for the
purpose to informlegislators and fell ow entrepreneurs of
one conpany owner’s experience and is not an attenpt to
di scredit any individual (s) or agenc(ies) involved.

Dat zap

Preparing to enter the Costa Rican satellite Internet
mar ket, M. Jacobs created, DatZap, LLC doing business in
Costa Rica as Ti CoOSAT. Datzap is a val ue-added reseller of
satellite Internet service provided by a rel ated conpany
(VSAT Systens, LLC), which owns and operates a satellite
Internet teleport and network in Akron, Chio. VSAT Systens’
network provides Internet service to over 1,300 custoners
in North America, including many renote businesses, first
responders and safety organi zations (e.g., Police, Fire and
EMS)

Background on Costa Ri can Tel ecommuni cati ons

Wil e CAFTA inspired international goodw ||, the
conbi nation of Costa Rican resistance to foreign
entrepreneurs and the strength of indi genous business
i nfl uenced or controlled by dynastic famlies nade
mai nt ai ni ng unfair business conditions in Costa Rica
relatively easy. These forces have prevented private



busi nesses' fromparticipating in Costa Rica s satellite
t el ecommuni cati ons nar ket s.

Costa Ri can tel econmuni cati ons evol ved nmuch |ike the rest
of Costa Rican industries: domnated by a few famlies that
gained wealth in the 19th century fromtheir interests in
cof fee production and export, and overshadowed by a | egacy
of American domi nation in other business areas. In 1871
Costa Rica contracted with an Anerican to build a railroad
to transport coffee up the coast. Costa R ca subsequently
defaulted on their |l oan, and transferred 800,000 acres
along the railroad to the Anerican contractor. The Anmerican
pl ant ed bananas to feed his workers, but soon found that
devel opi ng banana plantations and selling the fruit in the
United States was a very lucrative business. Throughout the
1900s, successor conpani es, which owned fruit plantations
t hroughout Central Anerica, extended their reach beyond
bananas and into other industries such as tel egraph, radio
and | ocal politics.

In the 1940’ s, when there was a strong demand for change,
Jose Figueres rose as a | eader, nodernizing governnent
adm ni stration and inproving Costa R ca s econonic
structure. Expansion grew with the opening of public
banks, allowing private interests to realize and benefit
from Costa Rica s market expansion

The Costa Rican governnment al so wi shed to enhance the
country’s technol ogi cal devel opnent and created several
agencies to oversee that growmh. To nore advance
el ectricity and conmuni cati on throughout the country, in
1949, the governnent created the Instituto Costarricense de
El ectricidad, or ICE (pronounced as EE-SAY in Spanish). |ICE
was Costa Rica's only official teleconmunications provider
at that tinme and was able to quickly narrowed Costa Rica' s
technol ogi cal gap with other countries.

Now, Costa Rica has built one of the |argest and nost
advanced economies in Central America and is the U S.'s
| argest trading partner included in CAFTA

CAFTA Ends | CE' s Monopol y

Being Costa Rica s sole tel ecommuni cations provider for
the 60 years prior to CAFTA, resistance to ending the
gover nent - owned nonopoly was strong. But Costa Rica
commtted to ending its nonopoly and open its
t el ecommuni cati ons market to conpetition fromprivate
busi nesses, effective January 1, 2009, on a non-

di scrimnatory and even playing field.



Pursuant to CAFTA, Costa Rica created the
Superi nt endenci a de Tel econuni caci ones (SUTEL), a
supposedl y i ndependent agency whose nmission is to ensure
“efficiency, equity, continuity, quality, nore and better
information, and better alternatives in the provision of
t el econmuni cations services.” SUTEL is the technical
regul ator of Costa Rica s tel ecommunications industry
provi ding informati on and opinions to the authorizing
agency, the Mnisterio de Anbiente, Energiay
Tel econuni caci ones (M NAET). Further, communication
frequencies are regul ated according to Costa Rica’ s Plan
Naci onal de Atribuci 6n de Frecuencias, or PNAF, an
executive decree adopted by M NAET.

Nonet hel ess, even after CAFTA becane effective, |CE
al ong wi th anot her gover nnent - owned provi der, RACSA,
remai ned the country’s sol e tel ecomruni cati ons providers.
Wil e | CE and RACSA were not exenpt from obtai ning
licensing to operate under CAFTA, neither was forced to
seek authorization to operate or curtail its operations in
anyway while the Costa Rica tel econmunications regul ators
del ayed the regulatory franework for an open
t el ecommuni cati ons market. The governnent-owned providers
apparent freedomfromthe regul atory and application
process is an unfair business condition and contradicts the
fair playing field between donmestic and foreign conpanies
t hat CAFTA sought to establish.

January — May 2009: No Application Procedure Established

When Datzap first attenpted to apply for a license to
provide satellite Internet service in early 2009, there was
no application process in place. In fact, when Datzap first
i nqui red, an application formwas not even avail abl e.

Dat zap encountered much confusi on between SUTEL and M NAET
for several reasons, including |lack of technical know edge
and insufficient staffing. MNAET is the highest authority
overseeing Costa Rica’ s tel ecomruni cation market. SUTEL was
established as the technical regulator with the ability to
grant authorizations, adm nister the process, and provide
technical reports to the executive (i.e., MNAET) with
regards to the concession and permts for the operation of
t el ecommuni cati on net wor ks.

Very quickly, it became apparent that Costa Rica had
failed to take the necessary steps prior to January 1, 2009
to open its tel ecommunications market to private service
provi ders when CAFTA becane effective, despite the clear



directive that licensing be made avail able no later than
t hi s deadl i ne.

On March 6, 2009, Datzap’s counsel subnmtted a Report of
Trade Barrier to the U S. Departnent of Comrerce, Trade
Compl i ance Center conplaining that it could not obtain an
application for a license to provide Internet service in
Costa Rica. The U S. Departnent of Commerce responded with
contact information for Walther Herrera, a SUTEL Board
Menber. Datzap’s Costa Rica attorney contacted M. Herrera,
who provided a formapplication to be filed with SUTEL
Based on SUTEL's instruction, Datzap filed its first
application to provide satellite Internet service with
SUTEL in May 2009.

June — October 2009: Nineteen Conpanies G anted
Aut hori zation are Just | CE Resellers

After waiting nonths to hear nore of the concessions
bei ng granted, specul ati on began about 19 ot her busi nesses
that were granted authorization to provide
t el ecomruni cati on services. Datzap took an interest into
why ot her busi nesses were able to begin providing Internet
service while Datzap was mred in paperwork and
formalities(such as advocating for the anmendnent of
incorrect adm nistrative regulations). Further research
reveal ed that Datzap was the only conpany w shing to sel
their owmn satellite Internet service, without tying into
| CE' s network.

Wi | e ot her conpani es had been granted an authori zation
to offer Internet service to the public, they were not
granted a concession to operate their own network. These
aut hori zation holders were permtted to sinply resel
Internet via W-Fi originally provided by ICE. Thus, these
conpani es essentially could only act as m ddl enen,
purchasing Internet access fromICE and reselling it to
consuners. This only reestablished that | CE s governnent
nmonopoly still existed, thereby violating CAFTA

Sept enber 2009: SUTEL Techni cal Report ldentifies
Conflicting Tel econmuni cati ons Laws

Despite later claimng it had no record of Datzap’'s
application, SUTEL issued a letter to M NAET on Septenber
19, 2009 regarding Datzap' s application for the requested
concession. SUTEL identified a few areas where PNAF



differed from Dat zap’ s proposed operation, resulting from
PNAF regul ati ons that were inconsistent with established
i nternational regul ations.

Not only was the governnment just beginning the foundation
work for Costa Rica s tel ecommuni cations market, but Costa
Rica’s |laws and regul ations conflicted with those provided
by the International Tel econmunication Union (the United
Nat i ons’ agency for information and comruni cati on
technologies; I1TU. This inhibited the entrance of DatZap
and other private conpanies into the tel ecommunications
mar ket .

The 1 TU regul ati ons desi gnated the KU band(frequency
range 10.7 GHz to 14.5 GHz) for fixed satellite service in
Regi on 2, which enconpasses the Anericas including Costa
Ri ca. DatZap uses Ku-band frequencies 11.7 to 12.2 GHz for
the downlink and 14.0 to 14.5 Gz for the uplink, over
geostationary satellites. However, as enacted by M NAET,
PNAF restricted the frequency range from11.7 to 12.2 Gz
to non-geostationary satellite usage and 14.05 to 14.5 G
for direct broadcast satellite service only. Since direct
broadcast satellite service was limted to services where
every customer receives identical conmunications, such as
satellite radio or TV, Datzap’'s service would not qualify
for a concession since custonmers receive different
comuni cati ons based on the specific custonmer’s requested
content (e.g., website or email, etc.). This limtation
resulted froma typo in PNAF stating ‘and instead of °*

Addi tionally, SUTEL insisted that the requested
concessi on was subject to a public bid process according to
PNAF. However, | acking the necessary technical know edge,

M NAET failed to recognize that many providers could
operate in the KU band wi thout interference, neaning the
public bid process was unnecessary.

These errors identified in SUTEL's report, resulting from
conflicts between PNAF and the accepted | TU regul ati ons,
could not be corrected quickly. As part of an executive
decree, these frequency restrictions were | egally binding
adm ni strative regulations. The only way to correct PNAF
is through a formal anmendnent, which is a drawn out process
with the need for public notice and a coment peri od.

SUTEL’ s report also infornmed M NAET of ICE s allegations
that a related Costa Rican corporation was naking il egal
sal es. Datzap becane concerned that these unsubstanti ated
and prejudicial accusations would lead to the rejection of
Dat sap’ s concessi on by M NAET.

or



Cct ober — Novenber 2009: Datzap Changes Tactics

After seeing the negative report that SUTEL submtted to
M NAET, Datzap decided a different approach was needed.
More informati on was needed about both the continually
changing licensing process and the cited public bid
procedures. Datzap undertook a nore detailed review of
Costa Rica s Ceneral Tel ecomunications Laws and PNAF. This
review confirmed the public bid process and direct
broadcast satellite restrictions cited by SUTEL were, in
fact, included in PNAF, but were technically incorrect
based on the well-established I TU regul ations. Costa Rica
had effectively precluded satellite Internet providers
operating in the Ku-band fromits tel ecommuni cati ons market
by enacting technically erroneous regul ations. Had M NAET
sinply copied the ITU regul ations correctly, these errors
woul d not have occurred.

Mor eover, through this review, Datzap discovered that it
had applied to the incorrect agency, despite being
instructed by SUTEL in March to file its application with
SUTEL. Unfortunately, SUTEL is only the technical regulator
and not authorized to grant frequency concessi ons — M NAET
held this authority. Therefore, Datzap should have filed
its application with M NAET, not SUTEL. Based on SUTEL’ s
incorrect and m sl eading instruction, Datzap would
| oseapproximately 1 year in the application process.

Dat zap started to consider nore options as it was
becom ng nore apparent that it was being forced out of the
mar ket and gi ven m sl eadi ng i nformation, even consi dering
whether to file an action in Costa Rican court chall enging
the actions of M NAET and SUTEL and conpelling themto
conply with CAFTA. However, Datzap was advi sed that such an
action woul d nove very slowy and was unlikely to yield a
favorabl e result considering, anong other things, ICE s
substantial influence in Costa Rica.

Decenber 2009 — January 2010: Datzap Wi ghs Opti ons

At this point, it seenmed |ike Datzap had two viable
options avail able to nmake progress in changing the current
frequency |aws. The first option would be to file an
opposition to SUTEL's technical report with M NAET and hope
that M NAET di sagreed with SUTEL's interpretation of PNAF
and granted the requested concession. However, challenging
the technical regulator’s opinion could be viewed as too
confrontational and may have resulted in negative



repercussions. The second, and possibly nore benefici al
option, would be to request a formal interpretation from
SUTEL and M NAET of the erroneous regulation (note CR 098)
restricting access of a portion of the Ku-band to direct
broadcast satellite service. This would provide the
agencies with a way to conmuni cate a specific point wthout
confrontation. This could |ead to favorable interpretation
of PNAF, and possibly an anmendnent of the regulation.

Dat zap al so needed to determne howit would handle the
fact that its application was currently pending w th SUTEL
the incorrect Costa Ri can agency.

January 2010: Mobil e Phone Market Opens with Ease Under
CAFTA

Wth staggered deadlines set forth by CAFTA, Costa Rica
was required to open its nobile tel ephone market on January
1, 2010. Due to obvious popularity and w de-spread use of
cell phones, this received nuch nore press and attention
than Costa Rica' s failure to open its Internet narket to
private satellite Internet providers, such as Datzap.
Nonet hel ess, the nobil e phone market, however, was pronptly
opened.

SUTEL outlined a two-step process for companies to gain
access to the nobile market. The second step woul d i ncl ude
an econom c offer as a bidding process. The nonetary
demand is due to the fact that only one operator could
operate in a frequency block for cellular phones. This is
not a concern for the Ku band where nultiple providers can
operate on a frequency w thout interference. The prospect
of having to nmake large investnents in order to provide Ku
band access was not tenable. Although Datzap woul d expect
a different concession process than that for the nobile
phone market, this problemwas yet another exanple that the
Costa Ri can governnent was deliberately working slowy in
all ow ng private businesses to provide satellite services,
whil e other, nore conplicated nmarkets were openi ng
relatively quickly.

February 2010: Gover nnment - Omed Providers Update
Satellite Network

Costa Rica’ s delays all owed the governnment - owned
provi ders, |ICE and RACSA, to expand and inprove their
satellite Internet service. Specifically, |ICE and RACSA



added capacity to provide an updated VSAT Internet service
— the sanme service offered by Datzap — to 1,000 new sites
using Glat’s SkyEdge Il broadband satellite network. RACSA
used this expanded capacity to provide service to 500
corporate and business custoners, while | CE used the
remai ni ng capacity to provide service to 500 rura
custoners. These are the very sane custonmers Datzap woul d
have marketed its service to, had it been authorized to
provi de service.

This was a huge advantage to Costa Rica s governnment -
owned providers, allowing themto secure several |ong-term
contracts with Costa Rica’'s | argest businesses w thout
conpetition, including several |arge customers that
previ ously expressed interest in obtaining service from
Dat zap. | CE and RACSA used this additional tinme to update
and expand its satellite Internet service, thereby greatly
reduci ng the available market if Datzap is ever permtted
to begin providing service.

February — March 2010: Dat Zap Seeks New Costa Ri can Law
Fi rm

Wth no progress being nmade, and di sappointed with its
counsel handling of Datzap’'s first application, Datzap
sought new Costa Rican counsel with specific experience in
telecom|icensing and stronger political influence to speed
up the application process. After looking into three
firms, M. Jacobs chose a firmthat was currently
representing other satellite conpanies al so seeking
satellite concessions and famliar wth the PNAF provisions
di scrim nati ng agai nst Ku-band satellite operators. The
firm s involvenment with other conpanies’ applications neant
t hey had active experience working with M NAET and SUTEL

Qui ckly, Datzap’s new counsel outlined a gane plan for
addressing this situation. First, PNAF needed to be anmended
to: (1) designate the Ku-band as a non-exclusive frequency,
meani ng the public bid process would no | onger be
applicable; and (2) correct the typo limting a portion of
the Ku-band to broadcast satellite service. Wirking with
other satellite applicants, Datzap’ s new counsel was
al ready preparing to file comments in favor of these
amendnents. Then, after PNAF was anended, Datzap woul d
request that SUTEL transfer its concession application
filed in May 2009 to M NAET.

Addi tionally, Datzap’s new counsel confirmed that the
application process to be able to provide satellite



Internet service to the public was a two-step process.
First, Datzap needed to obtain a direct concession (i.e., a
concession to operate in a non-exclusive frequency) from

M NAET allowing it to send and receive satellite

comuni cations in the Ku-band. Second, Datzap woul d need an
aut horization to offer Internet service to the public -
essentially, an authorization to act as a comnmobn carrier.
Nonet hel ess, Datzap’s new counsel estimated that the entire
process — anmendi ng PNAF, and obtaining a concession from

M NAT and an authorization from SUTEL — woul d t ake

approxi mately 6 nonths.

April 2010: PNAF Anended

At this time, M NAET was in the process of anendi ng PNAF
to, anmong other things, correct the erroneous frequency
all ocations with respect to the Ku band. SUTEL recommended
t he establishment of “non-exclusive assignnment” of nobile
operators’ frequency ranges devoted to m crowave |inks,
whi ch had been previously licensed to ICE and affiliated
conpani es. SUTEL recogni zed that m crowave |inks were the
primary choice for the connection of nobile access
net wor ks, because they are the nost effective and cost-
efficient option. The non-exclusive allocation of
m crowave frequencies would enable joint use by ICE as well
as new nobil e operators, but would not interfere with ICE s
current operations. Currently, these frequency bands could
only be assigned to operators, both current and i ncunbent,
t hrough a concession that has been granted through a public
bi d process. Although primarily focused on regul ations
pertaining to nobile tel ephone operators, the anendnent
woul d al so classify the Ku-band as a non-excl usive
frequency and renove the broadcast service limtation in
not e CRO98.

The amendnent to PNAF was prepared by |ate March, but
del ayed waiting for President Arias approval and further
action. The controversy surroundi ng the amendnent
concerned the effect that the amendment woul d have on somne
concessionaries, such as ICE. These concessionaries
opposed the proposed anmendnent to PNAF threatening to
chal I enge the anmendnent in Costa Rica s Constitutional
Court if enacted.

This controversy led to further delays, when President
Arias decided to hold up execution of the amendnment. This
post ponenment woul d continue until both SUTEL and M NAET
could resol ve their disagreenent over which frequencies
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woul d be affected by the anmendnent. SUTEL was in favor of
only anmendi ng regul ations pertaining to the m crowave
frequenci es needed to connect nobile base stations to the
cellular towers throughout the country, while M NAET
proposed a conpl ete anmendnent to PNAF.

On April 23, 2010, Costa Rica finally enacted Executive
Decree 35866- M NAET anendi ng PNAF. The anendnent was
intended to optimze the exploitation of “the radio
el ectric spectrumas a public domain resource,” seeking
optimal conditions for conpetition wthin the nobile
mar ket . Anong the changes, this Amendnment designated the
KU- band as a non-excl usive frequency, free fromthe public
bid process, and corrected note CR 098 such that it no
| onger was limted to broadcast satellite service. This was
viewed as major progress in terns of Datzap’s quest to
enter the Costa Rican tel ecomunications market.
Unfortunately, this would prove to be deceiving as nearly a
year and a half later, Datzap would be in the exact sane
position — waiting for PNAF to be anmended to correct nore
erroneous technical errors.

PNAF Anendnments Affect How Dat Zap Wul d Seek Concessi on

SUTEL was now required to create a procedure for
all ocating these non-exclusive satellite bands within the
next six nonths — by Cctober 22, 2010. This pushed SUTEL
but al so neant anot her hal f-year of delays for Datzap.

Thi s underscored the fact that Costa R ca was still not
ready to truly open its tel ecomunications market as it
commtted to under CAFTA and neant | CE and RACSA woul d
continue to enjoy their nonopoly. As |ICE and RACSA were
actively expanding and inproving its satellite service,
this would continue nmaking it nore difficult to build a
successful business in Costa Rica to conpete with the
gover nent - owned j ugger naut s.

Addi tional ly, Datzap needed to determne howits
application pending with SUTEL woul d be treated. The
vagueness of where Datzap actually stood in the application
process also nmeant there was little know edge of how many
nor e post ponenments woul d occur. Datzap planned to request
that its application filed with SUTEL in May 2009 sinply be
transferred to M NAET, the agency to whom the application
shoul d have been subm tted. Accordingly, Datzap’s Costa
Ri can counsel scheduled a neeting with the Vice M nister of
Tel ecomruni cations to discuss the issues with Datzap’s

11



application and clarify how nuch | onger DatZap woul d wait
for a decision.

May 2010: Datzap Secures Additional Satellite Spectrum
Specifically to Provide Service to Costa R can Custoners

Wth PNAF anended and |icensing to begin providing
service on the horizon, Datzap entered into a |long-term
| ease for spectrumon Telesat’s T-11N satellite, which
required a significant investnent. Prior to this tine,
Datzap and its related entities used Telesat’s T-14
satellite to service custonmers in Central Anerica, as the
T-14 satellite was a dual satellite covering both United
States and Costa Rica markets. On the other hand, the T-11N
satellite only covered Central Anerica and was designated
specifically for DatZap’ s custoners in Costa R ca. Service
on T-14 was given up in order to accommbdat e new focuses in
Central Anerica and Costa Rica, even though it provide
superior coverage in the U S. market conpared to the T-11N
satellite. Nonetheless, the new satellite would all ow
Dat zap to offer inproved service in Costa Rica.

The transition cost DatZap $40,000 USD to re-point
exi sting custoners after the satellite switch. Many
custoners were also lost in the swtch. Further, Datzap was
now obligated to pay $44,000 USD per nonth for satellite
coverage dedi cated for Costa Rican customers, showing its
commtnment to expanding into Costa Rica s
t el ecommuni cati ons market .

May 2010: CR Agencies Lose Al Record of Datzap
Application; Force Datzap to Start Application Process Over

The results of Datzap’s counsel’s neeting with the Costa
Ri can agenci es were not good. Curiously, Datzap was
informed that neither SUTEL nor M NAET had any record or
docunent ati on of Datzap’s application the technical report
that SUTEL i ssued to M NAET in Septenber 2009.

| nstead of wasting any nore tine investigating what
happened to its first application, Datzap decided to sinply
file a new application with M NAET. Since all the pertinent
i nformati on and docunments were assenbled for the first
application, Datzap was able to prepare the application
relatively quickly. Datzap submtted its second application
to M NAET on May 17, 2010.
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May — June 2010: Suppl enental Information Pronptly
Provided to M NAET and SUTEL

As a part of the application process, SUTEL is required
to issue a technical opinion to M NAET reconmendi ng whet her
or not the application should be granted. In order to
conplete this technical evaluation, SUTEL woul d need
further information concerning the specifics of Datzap' s
operations and the equi pnent to be used by Datzap
custoners. Accordingly, Datzap submitted technica
informati on regardi ng the antennas, plates, set-top box
receivers (STBs), and manufacturer information to Vice
M ni ster Vega on May 25, 2010. The report included
specifications for the iDirect 3000 satellite router, the
Ku- band four Watt transmitter, or block up converter (BUC)
t he Ku-band receiver, or line noise block (LNB), and the
Andrew 1.2m RxTx Class Il Antenna System

Al so, SUTEL requested a copy of the contract between
Dat zap and the satellite service provider show ng Datzap
was authorized to resell the satellite service and a
detail ed description of the frequency ranges that woul d be
used in accordance with I TU regul ati ons — specifically,
11.7 to 12.2 GHz for uplink and 14.0 to 14.5 GHz for
downlink, as clearly specified in Datzap’s application.

Dat zap was given a one week deadline to conply with SUTEL’ s
request.

Dat Zap pronptly submtted the requested information on
June 10, 2010, six days before the June 16, 2010 due date.
This included a Val ue Added Resel |l er Agreenent between
Dat zap and VSAT Systens, allowi ng Datzap to sell Internet
servi ces using VSAT Systens’ network, and the specific
frequency ranges used by Datzap on the T14 and T11N
satellites.

On the sane day, Datzap’ s |local counsel net with M NAET s
techni cal and | egal teans, including the Manager of
Concession and Permts, to discuss the current status of
Dat zap’ s application. M NAET was still waiting on a
witten response from SUTEL clarifying certain technica
i ssues pertaining to the recent PNAF anmendnent. SUTEL was
in the process of conducting a conplete study in order to
adj ust the current nonexcl usive frequencies and inplenment a
systens for nonitoring and recording interference. The
foll owi ng week, Datzap’ s |ocal counsel net with SUTEL s
Presi dent concerning the informati on M NAET needed. SUTEL’s
President informed Datzap that the response was nearly
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ready, sinply needing a few mnor details to be finalized,
and could be presented to MNAET in the next 48 hours.

M NAET provi ded Datzap’s counsel with information
indicating that the application process was noving forward,
and that they had specifically requested that SUTEL render
its technical opinion regarding Datzap’s application. It
appeared the application process was progressing and that
SUTEL’ s technical report would be issued shortly, thereby
allowng MNAET to grant Datzap the requested concession
to operate in the Ku-band.

July — August 2010: M NAET and SUTEL Fail to Agree on
| nterpretati on of PNAF Anmendnents

M NAET was pressuring SUTEL to deliver its technical
reports on the pending direct concession applications,
whi ch was necessary before the application procedure could
nmove forward. Through various neetings with M NAET and
SUTEL officials, it becane clear that M NAET and SUTEL had
opposi ng views on the procedure for granting direct
concessi ons. However, both agencies were focused al nost
excl usively on the nobile spectrum bi ddi ng process and,
citing insufficient staffing, the satellite spectrum
i ssues, including Datzap’s concession application, were
receiving little to no attention.

In response to M NAET' s pressure, SUTEL submtted a
letter to M NAET explaining its opinion regarding the
appropriate procedure for granting direct concessions.
SUTEL took the position that the direct award procedure
must conply adm ni strative procurenent procedures and
formalities, and nust follow the sane steps the direct
contracting procedure. SUTEL even suggested that the
Ceneral Controller’s Ofice (CGR) shoul d endorse direct
concessions. SUTEL al so opined that certain conditions set
forth in the recent PNAF Anendnents nust be fulfilled prior
to any direct concessions being granted, including SUTEL’ s
satellite spectrumreport due in Cctober.

According to M NAET, and Datzap’ s | ocal counsel, SUTEL’s
new position had a debatable | egal basis, which presented
many problens for Datzap and woul d cause additional del ay.
For instance, the CGR did not need to endorse a concession
for nonexclusive spectrumallocation, as this is
contradictory to the Costa Rica’s adm nistrative contracts
regul ations. Moreover, SUTEL's position that certain
techni cal reports/studies authorized by PNAF nust be
fulfilled prior to any direct concessions being granted
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al so seened incorrect. This evoked concern that if M NAET
foll owed SUTEL’s position its actions would be subject to
court chall enges, due to the high degree of |egal
uncertainty. M NAET and SUTEL’s differing opinions on the
process to follow |l ed to procedural uncertainty,

hi ghlighting the lack of inter-institutional coordination
and underm ning the procedure set forth by M NAET.

On July 15, 2010, in response to SUTEL’s recent opinion
concerning a new procedure for nonexclusive frequency
all ocations, Datzap filed a wit requesting that M NAET
issue its final resolution of this process in order to
grant Datzap a concession to operate in the 11.7 to 12.2
GHz and 14.0 to 14.5 GHz spectrum bands. The wit also
i ncluded a request that any other proceedi ng which SUTEL
and M NAET jointly agreed upon would only be applicable to
future applicants, excluding organizations, such as Datzap,
who al ready applied under the process previously set out by
M NAET.

Nonet hel ess, SUTEL’ s opi nion was given wei ght because it
woul d not require the additional authorization to act as a
common carrier providing services using the nonexclusive
frequencies. At this tinme, Datzap feared that the flaws in
SUTEL’ s opinion would | ead to several |engthy appeals and
obj ections. Accordingly, its counsel net with the Vice
M ni ster of Tel ecomrunications to clarify the course of
action M NAET planned to take. The Vice Mnister confirned
that M NAET di sagreed with SUTEL’s procedure, and woul d
continue to support the prior process that they outlined
and that Dat Zap was adhering to. However, as M NAET s
techni cal counterpart, Datzap was inforned that the two
agenci es would work together to achieve a practical
solution and resolve the current conflict.

By mid August, M NAET had yet to issue a determ nation on
Dat zap’s application, as it appeared the agencies were
qui bbling over mnor regulatory issues to intentionally
del ay opening Costa Rica s tel ecommunication markets to
private service providers offering satellite services.
Despite requesting that M NAET and SUTEL reach a fina
resol ution on the procedure for granting direct
concessi ons, no progress was bei ng made and Dat zap was
infornmed that the process would be further del ayed.
Clearly, Costa Rica was continuing to violate CAFTA by
di scrim nati ng agai nst Datzap and other satellite providers
by di sputing the proper procedure for granting direct
concessions, which was required to be conpl eted by January
1, 2009 and whi ch the governnent-owned providers were not
subj ected to.
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August — Cctober 2010: Dat Zap Reaches out to United
St at es Departnent of Conmerce

Wil e Dat zap’s Costa Ri can counsel was pushing M NAET and
SUTEL to speed up the application process and reach a
resolution on the procedural standards, Datzap decided to
reach out to United States authorities once again. Through
its attorneys, Datzap previously made an anonynous Report
of Trade Barrier to United States Departnent of Conmmerce,
which received little attention. But these excessive
del ays | ed Datzap to submt an updated account of the
situation to resurrect its Report of a Trade Barrier. The
updat ed Report also identified potential contacts at M NAET
and SUTEL for the Departnent of Commerce to contact.

Dat zap hoped that the United States’ involvenent woul d
speed up the inplenentation of a procedure to approve

di rect concessions for satellite Internet service. The
Updat ed Report of Trade Barrier was submtted to the United
St at es Departnent of Conmerce on August 3, 2010.

Andrew Bennett, an Analyst with the United Sates
Department of Commrerce’s O fice of Technol ogy and E-
Comrerce, contacted Datzap’s United States attorneys
concerning the Updated Report of Trade Barrier. M.
Bennett, the International Trade Adm nistration’s tel ecomm
expert for the Western Hem sphere, informed Datzap that his
of fice was aware of several gaps in the regulatory
framework in Costa Rica's tel econmunication regul ations,
but this was the first he had heard any probl ens specific
to the satellite area. M. Bennett put Datzap’'s attorneys
in contact with the United States Trade Representative’s
of fice, who would continue to pursue this issue.

The matter was referred to Catherine Hi nckley, Director
of Tel ecom and E-commerce Trade Policy for the United
States Trade Representative (USTR), who contacted Datzap’' s
attorneys on Septenber 3, 2010. Through her work on trade
agreenents, Ms. Hi nckley was frequently in contact with
Costa Rica' s Trade Representative (COMEX) responsible for
Costa Rica s conpliance with CAFTA. She was curious as to
why Dat zap was applying for a concession, as this was
generally not necessary for Datzap’s type of service in
Central Anerica, and began investigating Costa Rican
tel ecommuni cation law to determ ne the necessary steps for
Dat zap to provide satellite Internet service in Costa Rica.
Still unknown to the United States agencies, Datzap felt it
was tine to reveal its identity to the USTR  Further, M.
Hi nckl ey, who planned to raise this issue with the Costa
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Ri can agencies in hopes of resolving the matter, believed
it would be beneficial to disclose Datzap’s identity so
that the USTR coul d address Datzap’s specific situation.
Dat Zap aut horized the USTR to reveal its identity at the
risk of being blacklisted in Costa Rica. Wth no real
progress being nmade in the second year of the application
process, support fromthe hone front to put pressure on
expediting the granting of the concession was needed and
wel coned.

In Cctober 2010, the USTR rai sed Datzap’ s specific issue
with COVEX and SUTEL to facilitate Datzap’s entrance into
Costa Rica s tel ecomuni cati ons mareket.

Cct ober 2010 Deadli ne Passes with No Agreenent

Dat zap’s Costa Rican attorney was foll ow ng M NAET and
SUTEL’' s progress on establishing the direct concession
procedures, as the Cctober 22, 2010 deadline for SUTEL
satellite spectrumreport neared. According to Vice
M ni ster Vega, M NAET was working with SUTEL to define the
procedure for granting direct concessions, although few
specifics were provided about the procedure(s) being
consi dered by M NAET and SUTEL. By this time, Datzap was
extrenely pessimstic that M NAET and SUTEL woul d be abl e
to establish a conprehensive, detailed and definite
procedure for direct concession applications. If the two
Costa Ri can agencies could not agree, M NAET woul d need to
consult with the Procuradoria CGeneral de |a Republica.

The deadline for SUTEL to conplete its satellite report
passed wi t hout SUTEL and M NAET reachi ng an agreenent on a
procedure for the granting of non-exclusive frequencies,
such as the Ku-band. Datzap was inforned that the del ay
was mainly due to concerns with respect to the allocation
of cellular frequencies, which was irrelevant to the
satellite concession Datzap was seeking. Nonethel ess, due
to inconsistencies concerning conpletely different
frequency ranges, DatZap's entrance into the Costa Ri can
mar ket woul d be further del ayed.

November 2010: USTR Di scovers Mdire Technical Errors in
PNAF

The USTR, while reviewing PNAF s details pertaining to
satellite operations in the Ku-band, discovered another
erroneous regul ation, note CR093, which stated that the
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11.7 to 12.2 Gz frequency range was allocated to fixed
service provided via non-geostationary satellites. The
regul ation was technically incorrect, as it should have

al l ocated the frequency range to fixed services provided
via geostationary satellite, as non-geostationary
satellites operate in the Ka band, not the Ku band. Again,
a blatant technical error, resulting fromM NAET s | ack of
know edge concerning satellite operations and inability to
sinply follow the ITU regul ati ons, could del ay Datzap
obtaining the required concession to provide satellite
Internet service in Costa Rica.

Addi tionally, the USTR suggested that Datzap submt
comments as part of the USTR s annual Section 1377 Revi ew
concerning conpliance with tel ecommuni cation trade
agreenents, which would increase visibility of Datzap' s
situation. Datzap followed the USTR s advice and subm tted
a synopsis of the del ays experienced through early 2011.

Decenmber 2010 — February 2011: Mre Broken Prom ses and
Del ays from SUTEL

I n Decenber 2010, SUTEL infornmed Datzap’s Costa Ri can
attorney and the USTR that its technical opinion concerning
Dat zap’ s application was conplete and only needed a fi nal
review fromits |legal and regulatory teans. SUTEL prom sed
Dat zap’s Costa Rican attorney that this letter would be
i ssued to M NAET by Decenber 10, 2010, even sharing SUTEL's
opinion with Datzap’s attorney. This draft raised the sane
technical error in PNAF note CR 093 — allocating spectrum
range 11. 700 GHz to 12.200 GHz to non-geostationary
satellite service - that the USTR had di scovered, but
suggested that M NAET could correct this error
automatically through an executive agreenent based on the
| TU standards and clearly erroneous nature of the
regul ation.

However, SUTEL failed to issued its technical opinion to
M NAET by m d- Decenber 2010, as prom sed. Then, the Costa
Ri ca agenci es went on vacation begi nning Decenber 22, 2010
for the Christmas and New Year’s holidays. Upon returning,
SUTEL indicated that its technical opinion wuld be issued
in md-January, but again failed to do so. Then, in |ate-
January, SUTEL indicated that further revisions to its
draft technical opinion were necessary. SUTEL wanted to
send M NAET a clear technical nessage sent to prevent
further back and forth discourse. Datzap was curious as to
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why a clear technical nessage had not been contained in the
previ ous drafts of SUTEL's technical opinion.

By February, the application process had conpletely
stalled, again, and it appeared as though Datzap woul d have
to wait through a second anendnent to PNAF to correct the
erroneous CR 093 note. Through prior experience, Datzap
knew this process woul d take several nonths at a m ni num
as anmendi ng an executive decree requires official
publication followed by a public coment period.

The two-year anniversary of Costa R ca' s deadline for
opening its Internet market had passed with Datzap in the
exact sane position as a year ago — waiting for a
technically incorrect PNAF regulation to be anended, which
was preventing Datzap from being i ssued a concession to
provide satellite Internet service. However, there was
little DatZap could do to expedite the process, as its was
in regular contact with both the USTR and the rel evant
Costa Ri can agenci es.

Del ays Underscore Need for U S. Federal Assistance

It was now early 2011, over two years after Costa Rica
commtted to opening its tel ecommunications market, and the
Costa Ri can agenci es had made no progress in opening its
mar ket to tel ecommuni cation services provided via
satellite. The official SUTEL technical report concerning
Dat zap’ s application was not yet submitted or conplete.

For several nonths, Datzap and the USTR were continuously
told this report would be issued within a few days or
weeks, but delay after delay continued. These persi stent

del ays and fal se prom ses confirned that Datzap was in need
of nore aggressive intervention fromthe USTR, as the tine
for cordial diplonmatic encouragenent had | ong passed.

I n February 2011, Ms. Hi nckley el evated Datzap’s
situation within the USTR by invol ving her supervisor,
Andrea Malito. Ms. Malito is the Director for Central
America and the Dom ni can Republic at the USTR

Shortly thereafter, pressure fromthe U S. seened to be
heati ng up, as SUTEL informed Datzap’s Costa Rican attorney
that it had been contacted by the U S. Enbassy and USTR
regardi ng Datzap’s situation. However, SUTEL’'s del ay
tactics did not stop, as the USTR continued to receive the
sanme neani ngl ess assurances that the process was noving
forward, despite the lack of any actual progress.
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March 2011: Datzap Determ ned to Conti nue Conmuni cati ons

Dat zap was advi sed that the best path to follow to gain
entrance into Costa Rica's market was to continue fully
cooperating with the Costa Rican authorities, yet pushing
themto quicken the pace. Datzap put faith in the USTR
even though it had becone clear that the Costa Rican
agenci es were purposefully postponing the opening of its
t el ecomuni cati ons market to privately-owned satellite
servi ce providers.

Dat zap suspected that progress could be made if all three
parties di scussed how Dat Zap’ s application woul d be
processed. So, it submitted a witten request to M NAET and
SUTEL asking themto neet with Datzap and its counsel.

Even though it was unlikely that the two Costa R can
entities would agree to neet with a private party, Datzap
could only hope that the Costa Ri can agenci es woul d see
this as a pressing matter and accept the neeting to discuss
how the situation could be resol ved.

Further, Datzap al so extended an invitation to COVEX to
attend the proposed neeting as Costa Rica’ s agency with
ultimate responsibility for ensuring CAFTA is inplenented.
Based on the USTR s suggestion, Datzap planned to raise the
possibility of a tenporary or provisional authorization
bei ng granted, allow ng Datzap to begin providing service
whil e M NAET and SUTEL determ ned the proper regul atory
f ramewor k.

March 17, 2011: SUTEL Finally Issues Techni cal Opinion

After nonths of delays, SUTEL finally issued its
techni cal opinion to M NAET, however, the report failed to
specifically address Datzap’s application. |Instead, SUTEL
merely set forth its opinion on how satellite frequency
al I ocati ons shoul d be managed generally.

First, SUTEL stated that Costa Rica had taken an inproper
approach to issuing satellite concessions, even prior to
CAFTA becom ng effective. This opinion caused Datzap to
guestion whet her the concessions all ow ng governnent - owned
provi ders | CE and RACSA were proper.

Further, SUTEL opined that the satellite operator is the
party who is required to obtain the frequency all ocati on,
whil e the conmpany providing service to end users, such as
Dat zap, nerely needed an Adm nistrative Authorization
allowng themto provide their service (e.g., Internet
service) using the satellite operator’s network.
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Thi s change in approach seened to be good news because a
concession generally carries nore burdensone conpliance
obl i gations than would be required of an authorization
hol der. However, to be granted an adm nistrative
aut horization, Datzap had to confirmthat the satellite it
was to use was coordinated with I TU gui delines and
requi renents and, accordingly, provided M NAET with a
letter from Tel esat (Datzap’s satellite operator)
certifying the satellite’ s registration and coordination
wth I TU.

Further, in SUTEL’s opinion, Article 30 of the Ceneral
Tel ecomruni cati ons Law shoul d have a set of byl aws
(executive decree regul ations) regarding the operation of
satellite networks, so that the network operators could
sinply adjust to a procedure for obtaining the required
concession, thereby allowing the licensed networks to
operate in Costa Rica

Al t hough a vastly different approach than previously
advanced over the last two-plus years, the new apporach
seened beneficial as Datzap’'s attorney believed the
adm ni strative authorization could be based on Datzap’'s
pendi ng application with M NAET. So, SUTEL’s new approach
shoul d not have caused any further del ays.

SUTEL Opi ni on Must Be Validated; M NAET Accepts Meeting
Wt h Datzap

Bef ore Datzap could act on SUTEL's technical report,

M NAET needed to accept the approach set forth therein. If
val i dated, Datzap would be required to follow the new
procedure set forth by SUTEL, including converting its
application to an authorization request.

Further, SUTEL and COVEX i nforned Datzap that they woul d
not be participating in the requested neeting with M NAET
due to prior engagenents.

Further, M NAET accepted Datzap’s request for a neeting,
whi ch was schedul ed for March 25, 2011 to be held at
M NAET' s San Jose office. Vice Mnister Vega, Edw n
Estrada, M NAET s spectrum nanager, planned to represent
M NAET at the neeting. Both SUTEL and COVEX i nforned Datzap
they were unable to participate. Nonethel ess, Datzap was
| ooking forward to di scussing SUTEL’s new approach and
whet her M NAET woul d be anenable to issuing a
t enporary/ provi sion authorization to Datzap.
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March 25-31, 2011: Meeting seens Productive as M NAET
and Datzap Agree on Action Plan

Dat zap net with M NAET on March 25, 2011, and a clear
action plan was devel oped. First, M NAET di scussed the
possibility of granting Datzap a tenporary authorization to
provide satellite Internet service in Costa Rica. Vice
M ni ster Vega expl ained that they found | egal authority in
Costa Rica's Public Sector Statute to issue such a
tenporary authorization. As explained, the process for
granting a tenporary authorization required M NAET and
Costa Rica' s President to issue an Executive Decree
establishing tenporary authorization for satellite
operators. Then, SUTEL woul d have the authority to grant an
aut horization to satellite service provider applicants,
such as Datzap, to begin providing service. The entire
process was to take no nore than three nonths.

Apparently, M NAET and SUTEL officials were going to neet
on Tuesday, March 29, 2011 to discuss such a solution. The
Vice Mnister preferred to have SUTEL on board, although it
was not necessary for SUTEL to agree as the legal authority
was held by M NAET. The tenporary authorization di scussed
woul d be valid for five years, but could be revoked by the
Costa Ri can governnent at any tine.

Vice Mnister Vega al so addressed the extended period of
time that the Dat Zap application had been pending. Not
only did she recognize that it was being processed in an
untinmely fashion, but acknow edged Costa Rica s bl ane and
di scl osed that M NAET was feeling the pressure. At the
conclusion of the neeting, the Vice Mnister promsed to
provide a formal report to Datzap by March 31, 2011
advi si ng how M NAET pl anned to nove forward with the
process of issuing a tenporary authorization to Datzap.

In the days follow ng the neeting, Datzap’s Costa Rican
attorney followed up with COVEX and M NAET. COMEX i ndi cated
that (1) M NAET agreed with SUTEL’s recent technical report
and (2) SUTEL agreed with M NAET in the | egal procedure for
granting a tenporary authorization.

However, M NAET failed to provide the prom sed forna
report by the end of March and optim smthat Datzap woul d
be permtted to provide service shortly once agai n appeared
doubt f ul

22



April — May 2011: USTR Rel eases Section 1377 Report;
M NAET and SUTEL Abandon Tenporary Authorization

On April 7, 2011, the USTR rel eased the results of its
annual review of the operation and effectiveness of
t el ecommuni cati ons trade agreenents (aka Section 1377
Review). The 1377 Report identified unfair barriers facing
U.S. tel econmuni cation service providers. Datzap’s
situation in Costa R ca was specifically addressed stating,
in part:

[ Dat zap] conplains that it has been attenpting to
obtain a license to provide Internet services via
satellite in Costa Rica for nearly two years, and
has encountered serious delays... Under its
CAFTA-DR conm tnents, Costa Rica committed to
issuing licenses for Internet services [no |ater
than January 1, 2009].

[ SUTEL] has indicated that there are a nunber of
technical issues that need to be resolved in
order to grant an authorization to [Datzap] and
ot hers that have applied for the right to supply
Internet via satellite in Costa Rica. These
techni cal issues include those related to
spectrum fees, international coordination of the
satellite to be utilized, and changes needed to
Costa Rica s table of frequency allocation. Wile
it my take sone tinme to work through these
technical issues, Costa Rica has said that it is
considering inplenmenting a transitory franmework
that will allow the conpany to obtain a |license
and begi n operations pending the finalization of
t he technical details.

G ven that [Datzap]’'s license application has
been pending for nore than two years, USTR
bel i eves Costa Rica nust act expeditiously to
grant authorization (including, if necessary, a
tenporary authorization) to the conpany while
SUTEL and the tel ecommunications mnistry

(M NAET) seek to resolve any outstandi ng i ssues
regardi ng Internet services provided via
satellite.

The USTR was advanci ng the same resolution that Datzap

and M NAET previously discussed during their neeting at the
end of March.
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Dat zap was becomi ng very nervous, as M NAET had still not
provided a formal report despite multiple requests from
Dat zap’s attorney. In response, the Vice Mnister did
provi de m nutes from neetings between M NAET, SUTEL and
COVEX held on March 28 and 29 where satellite
aut hori zations, and Datzap's specific situation, were
di scussed. It appeared fromthese mnutes that all three
agencies were on board with nmoving forward with the
i ssuance of a tenporary authorization.

However, it was now m d-May and the three nonth process
to issue a tenporary authorization had not been started as
far as Datzap and its attorney could tell. Instead,

Dat zap’ s attorney, who had been nonitoring the issue with
M NAET and SUTEL on a regular, often daily, basis, was
receiving informal reports that M NAET and SUTEL no | onger
agreed that a tenporary authorization was appropriate and
were revisiting their positions. SUTEL was backi ng away
fromthe opinion set forth inits technical opinion issued
in March that satellite operators (not service providers)
were required to obtain a concession and the service
providers nerely required an authorization. Now, SUTEL was
contendi ng that service providers al so needed a direct
concession, consistent with the procedure al ready taken by
Dat zap who had been seeking a concession for over two
years, but to no avail.

By the end of May 2011, Datzap was inforned that M NAET
and SUTEL decided to conpl etely abandon the procedure under
consideration and take a conpletely different approach.
Bot h agenci es now agreed that PNAF needed to be anended to
correct the erroneous CR 093 note prior to any applicant
being issued a satellite concession. Further, M NAET
refused to act until SUTEL submtted a new technical report
consistent with this new approach, thereby changing its
opinion set forth in the March technical report.

This was consistent with Costa Rica' s actions thusfar —
rai se roadbl ocks as to why Datzap could not becone |icensed
to provide service, then when it finally appeared Datzap
had overcane those roadbl ocks, change approaches and erect
new roadbl ocks.

Dat zap Considers Investor-State Arbitration

Wth no signs of Costa Rica s continuing breach of CAFTA
endi ng, Dat Zap began consi dering nore proactive approaches
to make progress in Costa Rica. Specifically, Datzap was
exploring an investor claimagainst Costa Rica for
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vi ol ati ng CAFTA as provided for in Chapter 10 of CAFTA. In
order to pursue such a serious claim Datzap sought advice
from Washi ngton D.C. attorneys experienced in international
arbitration. Very quickly, it becanme clear that Datzap
needed extensive support for its clainms, even though its
clainms were very strong, in order to justify the
significant cost of an investor-state arbitration, which
could be $1 nmillion USD or nore. Datzap needed to establish
that it suffered substantial damages over the past two-plus
years resulting from Costa Rica s violations of CAFTA.

First, Datzap assessed its damages resulting from
potential customers known to have an interest in Datzap’'s
service deciding to purchase satellite Internet service
from I CE or RACSA. For exanple, Datzap’s sales
representative in Costa R ca had previous discussions with
at least three large Costa Ri can busi nesses that were
prepared to subscribe to Datzap’s service as soon as it was
licensed. Unfortunately, these businesses could no | onger
wait for Datzap to obtain licensing to | egally provide
service and agreed to long-termcontracts with RACSA. It
was estimated that these three custoners would have
resulted in $75,000 - $100, 000 of nonthly revenue.

Addi tionally, Datzap anticipated easily establishing that
it would have secured a | arge share of the Costa Rican
mar ket had Dat zap been permtted to begin advertising and
providing service in early 2009. A critical fact supporting
a large market share was, in 2009, ICE s satellite service
was inferior to Datzap’s. However, Costa Rica' s delays in
opening its tel ecomunications nmarket had all owed I CE and
RACSA to update their network and i nprove their service in
February 2010.

Lastly, Datzap would seek to recover the substanti al
investnments actually incurred in relying on Costa Rica s
failed commtnent to open its tel ecommunications market.
Mainly, this included the recurring nonthly expense for
satellite bandwi dth that had gone unused and substanti al
professional fees incurred in its repeated attenpts to
obtain | egal authorization to provide service in Costa
Rica. Unfortunately, relying on CAFTA and the good peopl e
of Costa Rica had caused Datzap to waste over $500,000 in
investnments in preparing to enter the Costa Ri can market.

Dat zap’ s bi ggest hurdles with commencing an arbitration
action are the significant investnent in a reputable |aw
firmand the continued delay waiting for the case to be
determ ned, which could take up to 3 years. As previously
stated, it was estimated that Datzap’s |l egal fees and costs
for such bringing such an action could be $1 m|lion USD
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or nore. Utimately, the significant |legal fees and costs
make an investor-state arbitration action very difficult
for a small business |ike Datzap.

Not wi t hst andi ng, in discussions with the USTR regarding
an investor-state action, concerns were raised that
initiating a formal international trade dispute would chill
Costa Rica’ s cooperation and further delay Datzap’s
entrance into the market. Taking such an aggressive action
agai nst the Costa Rican governnment woul d al nost certainly
strain the relationship with Datzap, making it less likely
that Datzap would be permtted to begin providing service
during the pendency thereof. An investor-state action is a
ri sky nmove considering the significant efforts necessary to
support Datzap’s damages, the substantial fees and costs,
and possi bl e governnent backl ash.

USTR Rel uctant to Enforce CAFTA Regul ations to Protect US
Busi ness

In discussions with the USTR, Datzap al so asked the USTR
about the U S. bringing a state action against Costa Rica
under CAFTA. Apparently, the U S. has never brought a
di spute resolution or investnment action under any of its
free trade agreenments against one of its trade partners
(although the U S. has initiated Wrld Trade Organi zati on
clainms). The USTR insisted it was best to resolve the
i ssue through traditional diplomatic channels and conti nued
encour agenment, w thout bringing an action under CAFTA. A
formal action against Costa Rica would be reserved as final
resort. But, at this point, the USTR woul d give Costa Rica
a chance to respond and provide a report concerning the
status of Datzap’s situation, even stating that Costa Rica
is afforded a reasonable tinme to conply (i.e., establish
the appropriate regulatory framework) even after the
January 1, 2009 deadline in CAFTA

From Dat zap’ s perspective, the USTR shoul d have been
prepared to take nore affirmative action to conpel Costa
Rica to open its tel ecormunication narket to private
conpanies, in order to ensure the protections and benefits
for U S. businesses, such as Datzap, supposedly guaranteed
under CAFTA . However, the USTR went so far as to suggest
t hat Dat zap was sonmehow cul pabl e for being so insistent
that Costa Rica tinmely conply with its CAFTA obligations.
It seened clear the USTR woul d avoid an international trade
di sruption at all costs.
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Dat Zap Seeks Senator Portman’s Assi stance

Frustrated with the USTR s unwi | lingness to take
meani ngful action to protect Datzap’s right to enter Costa
Rica s market, DatZap contacted Ohi o Senat or Rob Portnman
for assistance on May 4, 2011. Having been the United
States Trade Representative when CAFTA was approved,
Senator Portman woul d presumably be very interested in
ensuring the free trade agreenent he negotiated, and
boasted as very beneficial to U S. business, was being
honored — especially since Costa Rica's failure to conply
in this case was costing Chio jobs. Datzap hoped a United
States Senatorial influence would accel erate the otherw se
stationary authorization process.

Dat zap presented its struggles in gaining entrance into
Costa Rica s tel ecomunications market to Senator Portman’s
staff. The Senator’s office was interested in Datzap' s
situation and began exploring how they m ght becone
involved to hel p Datzap, including quickly contacting the
USTR i n support of Datzap' s efforts. Datzap hoped the
Senator would use his clout to insist that the USTR take
nor e aggressive action, as an outspoken supporter of free
trade and advocate for Ohio jobs.

Surprisingly, Senator Portman’s office seenmed to have a
very mld influence with the USTR, apparently agreeing with
the USTR s wait-and-see approach.

June 2011: Datzap’s Frustration Peaks

Dat zap had wasted consi derable tine and noney in
attenpting to gain entrance into Costa Rica
t el ecomruni cati ons market, including traveling to San Jose
to meet with M NAET in-person. It was now two and a half
years after Costa Rica commtted to opening its
t el ecommuni cati ons market, including having any |icensing
procedures in place, if necessary, but SUTEL and M NAET had
failed to even settle on the type of |icense needed or the
procedure for granting such a license. Instead, confusion
and di screpancy over regulatory policy continually led to
del ays in opening the market to satellite service
provi ders, such as Datzap.

Dat zap had experienced the sane pattern of inconsistency
and endl ess del ays for over two years, but this tinme the
USTR was w tness. The USTR had now been involved in this
situation for nine nonths, w thout any progress being nade.

27



In fact, Datzap remained in the identical position that it
was in Decenber 2009 — unable to provide service, and
waiting for MNAET to amend PNAF to correct technically
erroneous regulations and clarify the application process
resulting fromM NAET' s own i nconpetence.

Accordi ngly, Datzap demanded anot her neeting with M NAET
and COVEX to discuss, anong other things, the reason M NAET
abandoned the solution discussed at the neeting in March
and where the application process would nove from here. The
previ ous neeting between Datzap and M NAET had been held in
San Jose, but this tine DatZap was hoping to host the
meeting in Washington D.C. Datzap was inforned that it was
very unlikely the nmeeting would be accepted, since it is
not custonmary for a private party to request the presence
of a governnental agency, but Datzap was unwilling to waste
nore tinme and noney traveling to Costa R ca just to hear
nore of MNAET s enpty prom ses. Further, DatZap believed
its request was justified under Article 10.15 of CAFTA,
whi ch states that “In the event of an investnent dispute,
the parties should initially seek to resolve the dispute
t hrough consultation and negotiation.” Datzap previously
met at M NAET' s headquarters. So now, it expected the Costa
Ri can agency to reciprocate.

Dat zap al so hoped that a USTR representative would attend
the neeting to witness first hand the inconsistencies and
fal se prom ses being told by the Costa Rica agenci es.

Dat zap believed its exclusion fromthe Costa R can market
for over two years should have been seen as a priority of
the USTR. However, the USTR responded that it was not
appropriate for the USTR to be involved in such a neeting
between a trade partner and a private U S. investor. This
reaffirmed that the USTR was not willing to take any action
beyond sinply encouraging Costa Rica to conply with its
CAFTA comm tnents that Costa Rica had been breaching for
two and a half years now.

As expected, Datzap received a response on June 7, 2011
from COVEX refusing to neet with Datzap in Washi ngton D.C.

Dat zap |s Negl ect ed

Contacts in both Senator Portman’s office and the USTR
seened to be negl ecting Dat Zap when requested that they
continue to apply pressure to MNAET and SUTEL. In fact,
the USTR in particul ar seened very frustrated by Datzap’s
out spoken insistence that Costa Rica imediately conply
with its CAFTA obligations stating that Costa Rica had a
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reasonable time to establish the required regul atory
framework and |icensing procedure. Wen asked to help

Dat zap by providing a tineline of the USTR s efforts, the
USTR suggested that Datzap review its own records and
undertake an i ndependent evaluation, as if Datzap was at
fault for being adamant that Costa Rica honor its
conmmi t ment s.

This | ack of support shocked Datzap. Both the USTR and
Senat or Portman pronoted free trade, and CAFTA in
particular, but refused to aid this small business who was
being unfairly denied the protections U S. investnents
wer e supposedly guaranteed. The unwi|llingness to take any
nmeani ngful action to defend Datzap’s rights and conpel
Costa Rica to conply with CAFTA was extrenely di sappoi nting
and unaccept abl e.

June — July 2011: SUTEL Updates Techni cal Report,
Reconmendi ng further Anendnents to PNAF; Tineline
Est abl i shed

Revising its earlier report issued in March, SUTEL issued
anot her recommendation to M NAET that PNAF s regul ati ons
concerning the use of satellite frequencies for the
provi sion of tel ecomunications services nust be anended.
The proposed anendnment woul d correct the technical errors
contained in PNAF with respect to the Ku-band.

Shortly thereafter, the Costa Ri can agenci es provided a
tinmeline for Datzap to be granted a direct concession
authorizing it to begin providing service in Costa Rica.
Consistent with SUTEL’s report, the first step was to anmend
PNAF and Costa Rica's General Tel ecommunications Law. Next,
SUTEL woul d provi de gui dance on the requirenents for
obtaining a direct concession. Additionally, SUTEL would
begin a study of frequency interference. Finally, SUTEL
woul d nake technical recommendati ons for each applicant,
with direct concessions being issued by January 23, 2012.

Al t hough the tineline was portrayed as a worst case
scenario, it would not take long for the Costa Rican
agencies to fall behind schedul e.

Sept enber 2011: Del ays Experienced

During the begi nning of Septenber, Datzap was inforned
that Costa Rica was experiencing delays in anmendi ng PNAF
Further, SUTEL fell behind in providing the requirenents
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for the issuance of a direct concession. Although only a
f ew weeks behi nd schedul e, these delays reinforced Datzap’s
concern that Costa Rica will once again fail to conply with
its self-inposed deadlines, further delaying Datzap’s
entrance into Costa Rica s tel ecommuni cations market.

Now, SUTEL has requested additional information from
Dat zap regarding its operations. Datzap will provide the
requested information quickly and request that M NAET act
i mredi ately on Datzap’s application, prior to the
conpl etion of SUTEL's frequency interference study that is
estimated to take up to three nonths according to Costa
Rica s tineline. Based on its experiences with Costa Rica
over the past three years, Datzap is justifiably
pessim stic that the Costa Rican agencies will conply with
their current tineline by issuing Datzap a direct
concession by January 23, 2012. Nonet hel ess, even if
permtted to begin providing service in January 2012, Costa
Rica will have avoided its CAFTA obligations by extending
its government -owned nonopoly for nore than three years,
t her eby causing substantial danage to Datzap.

Unfortunately, it is unlikely that Datzap will ever
recover fromthe damage caused by Costa Rica' s CAFTA
vi ol ati ons.

Concl usi on

Dat zap has relentlessly pursued access to Costa Rica's
t el ecomuni cati ons market for nearly three years now, but
to no avail. Even before the January 2009 deadline, Datzap
began preparing to provide satellite Internet service in
Costa Rica. Datzap’s owner and President was led to
bel i eve CAFTA woul d ensure free trade in Costa Rica and the
investnments by his U S. small business woul d be protected.
Unfortunately, Datzap |learned the difficult |esson that
free trade is never truly guaranteed. In relying on the
USTR s assertions that CAFTA would secure and protect U. S.
i nvestnments, Datzap invested hundreds of thousands of
dollars to expand operations into Costa Rica — including
securing a significant satellite | ease, purchasing
equi pnent and payi ng professional fees. Furthernore, while
Dat zap was excluded from Costa Rica’s tel econmuni cati ons
mar ket, the governnent-owned tel ecommuni cation providers,
| CE and RACSA, continue to expand their market share
t hrough enjoynent of favorable treatment and an illicit
nonopol y.

30



Wil e providing some good |ip service, the USTR has
fallen well short of that required to realize the benefits
of CAFTA in this case. Datzap expected that because CAFTA
was clainmed as such a huge victory for the U. S., that the
USTR woul d have wel conmed the opportunity to help a U S
smal | busi ness when such bl atant viol ations occurred.
Unfortunately, when the opportunity arose, the USTR fail ed
to do so, nerely encouraging Costa Rica to honor its
comm t ments.

Thi s experience has proven that w thout neani ngful
enforcenment nechanism or a willingness to actually enforce
its rights, free trade agreenents actually danmage U. S.
busi ness and investnents. This is especially true of smal
busi nesses, |ike Datzap, that have limted resources to
t ake advantage of the insufficient enforcenent options
avai l abl e to investors under free trade agreenents, such as
CAFTA. Instead, Costa R ca has shown that U S. trade
partners can sinply evade their commtnents for years,
while continuing to benefit fromthe U S.’s conpliance with
the agreenent, effectively forcing the U . S. business to
fold prior to any benefits being realized — all the while,
the USTR will only wite letters encouraging the trading
partner to conply.

Let Datzap’s experience serve as a cautionary tale for
U.S. investors wishing to take advantage of the protections
and guar ant ees supposedly ensured by “free trade” and for
U S. |awrekers considering future free trade agreenents
cont ai ning no, or severely deficient, enforcenent
mechani sns.
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